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SUMMARY:
... A lawyer who accepts the responsibility of trying a case has the aff¡rmatlve respons¡bility to clearly understand and follow
rules governing closing argument. ... Furthermore¡ some arguments have been deemed so prejudicial or contrary to the
interests ofjust¡ce that their very existence const¡tutes plain error. ... Specifically, the Couft explained that this suggestion was
prejudicial because: 1) the entire damage award was predicated on the mental distress of the plaintiff; 2) the amount requested
was mentioned in both the opening and closing arguments; and 3) the jury was not instructed as to how to calculate
compensatory or punitive damages, ... " Therefore, even if the comment is not prejudicial in and of itself, such disclosure may
contribute to reversal if the jury verdict is not supported by the evidence. ... Prior to trial, CSX proposed a jury instruction that
sought to inform the jury of the effects ofjoint and several liability, arguing that the instruction was necessary for the jury to
understand the potential results of their verdict. ... " The use of hypothetical examples in closing argument can also violate the
golden rule. ... In other words, to constitute revers¡ble error, the suggestion of insurance coverage or the lack thereof need not
be explicit; implicit references are also prohibited. ... Another impermissible argument is one deemed "calculated to inflame." ...

TEXT:
[*819]

I. Introduct¡on

A lawyer who accepts the responsibility of trying a case has the affirmative responsibility to clearly understand and follow rules
governing closing argument. 1

In the presentation of a case to a jury, one must be mindful that ultimate effectiveness is determined by an unbiased group of
laymen who are not likely trained in law. Thus, arguments must be presented in a concise, easily understood manner. Although
a lawyer may have spun the most impenetrable legal Ix82O] web, if a jury is unable to follow the logic, the argument ¡s

necessarily futile. Aga¡n, effectiveness lies in the minds of the jury.

The closing argument is an attorney's final occasion to present his or her client's case to the jury, one last attempt to expla¡n
the merits. Closing argument has been described as "the most significant vehicle for in-court attorney communication," 2

Indeed, "the closing argument in the hands of a master can attain the loftiest plane of human communication and can move the
trier of fact to the speaker's will." 3

Nevertheless, counsel must be aware that although this is an opportun¡ty to speak virtually at will, there are some potential
pitfalls that could jeopardize the case. This Note, therefore, is aimed at informing West Virginia practitioners of the existence of
these forbidden arguments in civ¡l cases. Part II explains the procedural characteristics, including an examination of closing
argument error preservation and the standard of review. Part III details and categorizes those arguments that have been
deemed impermiss¡ble by the West Virg¡nla Supreme Court of Appeals (the "Court"). Finally, Part IV concludes this Note,
offering a brief review of the arguments and some suggestions for pract¡tioners.

II. Procedu ral Character¡st¡cs

Like most other areas of law, closing argument error preservat¡on and review has its own set of rules. Thus, these vastly
important procedural character¡stics are the aim of this section.

Ordinarily, an objection by the opposing party is necessary to preserve the issue for appeal. 4 "A litigant may not s¡lently
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acquiesce to an alleged error, or actively contribute to such error, and then ra¡se that error as a reason for reversal on appeal'
5 Failure to make a timely and proper objection to remarks of counsel made in the presence of the jury during the trial of a case

const¡tutes a waiver of the right to raise the quest¡on thereafter, either in the tr¡al couft or in the appellate couft. 6 One of the
primary purposes otthis contemporaneous object¡on rule is to afford the trial court an opportunity to instruct counsel to refrain
from further improper comment while subsequently instructing the jury to disregard such conjecture. ? [*821]

Nevertheless, the general requirement of contemporaneous objection has been relaxed significantly by the enactment of West
Virgin¡a Trial Court Rule 23.04(b). 8 This rule suggests broad limitations on closing arguments and also specifically disfavors
objections by counsel. e As a practical matter, the "relaxation" of the contemporaneous objection rule may simply provide the
court with a means of justification for its case-by-case determination of whether the argument at issue constitutes reversible
error. Therefore, the prudent lawyer should most likely object when faced with an argument that may be questionable'

However, even if an attorney should fail to object, he or she may find solace in the clear potential for judicial act¡vism by the
Court. For example, although the Court has suggested that some l¡nes of argument require an objection to preserve the issue, it
has nonetheless reversed in the absence of objection. 10 Furthermoref some arguments have been deemed so prejudicial or
contrary to the interests of justice that their very existence constitutes plain error. 11 Rule 103(d) of the West Virgin¡a Rules of
Evidence permits a court to take "notice Ix822] of plain errors affecting substantial rights although they were not brought to
the attention of the court." 12

Even so, practitioners should not make a practice of relying on the Court to act in the absence of an object¡on, as it has

outwardly expressed a great unwillingness to enact the plain error doctr¡ne except in extreme cases. 13 In so doing, it has

explained that in order to receive the benefit of the plain error doctrine, "there must be (1) an error; (2) that is plain; (3) that
affects substantial rights; and (4) seriously affects the fairness, ¡ntegrity, or public reputation of the jud¡cial proceedings"' 14

Given these rather stringent requirements, an object¡on should certainly be made in order to prevent the Court from dismissing
the appeal summarily.

Assuming the appeal receives more than a cursory treatment, the standard of review applied by the Court is abuse of discret¡on
by the circuit court in either permitting or disallowing the argument. 15 Although "a trial court has broad discretion in controlling
argument before the jury," t" such "authority does not go unchecked." 17 Therefore, when the Court finds the lower court has

abused its discretion, it will not hesitate to r¡ght the wrong that has been committed. 18

III. Impermissible Arguments

This section points out and categor¡zes some particular arguments that the West Virginia Supreme Court of Appeals has warned
against or deemed impermissible. The classifications are presented as a practical method for understanding and should not be

viewed as concrete, unyielding demarcations. For the sake of simplicity and clarity, the impermissible arguments have been
placed into three broad categories: value arguments, practical effects arguments, and legally unsound arguments. [*823]

A. The Value Arguments

Thls sect¡on details those impermissible arguments that relate to damages. In th¡s area, there exist many potential obstacles of
which a lawyer must be aware. An overriding theme of this section is that the lawyer who is overly specific regarding requests
for damages jeopardizes his or her case. Although some jurors may feel that specific requests or calculation guides aid the
decisional process, the Court has consistently found them objectionable, as this section bears out. And because damages are
almost always the main goal of a civil suit, this is a most important consideration.

1. Mathematical Formula to Calculate Damages

In Crum v. Ward, 1e the Court stated,

In an action for damages for personal injur¡es, an argument of counsel to the jury based on a mathematical formula, or fixed-
time basis, suggesting a money value for pain and suffering is not based on facts, or reasonable inferences arising from facts,
before the jury, and constitutes reversible error. 20

Such an argument is sometimes referred to as the per diem, unit of time, blackboard, or mathematical formula method for
determining the value of pain and suffering. 21 This line of conjecture, though impermissible, does require an objection in order
to preserve the issue for appeal. 22

Crum involved an automob¡le accident in which the plaintiff was rear-ended by the defendant who was driving a tractor-trailer.
23 plaintiff's injuries caused her to spend a week in the hospital, and, accord¡ng to her expert witnesses, she would continue to
experience pain and suffering for the remainder of her life. 24 Accordingly, pla¡ntiff's counsel presented to the jury a formula that
he suggested would adequately compensate the plaintiff for her injuries. 2s Plaintiff's counsel was permitted to write on a

blackboard that the plaintiff was in the hospital for a total of fifteen days, for which he asked the jury to compensate in the
amount of one hundred dollars per day. He then opined that the time [*824] between the accident and trial, a period of 301

days, should be worth twenty-five dollars per day. Finally, plaint¡ffls counsel pos¡ted that plaintiff would experience pain,

suffering, and an inab¡lity to engage in normal activities for the remainder of her life expectancy, an expectancy that was

speculated to be a period of L2,676 days based on expert testimony. For this, he requested three dollars per day. Adding these
amounts on the blackboard, he came to a total requested amount of $ 47,053.

Significantly, plaintiffs counsel informed the jury that the figures he presented were merely h¡s calculations and that the jury
itself was to come up with its own measure of damages based on the evidence. 26 Specifically, he told the jury, "I will set my
own evaluation and you take your own, but I w¡ll set my own and leave it with you as a guide" and "I will place my value and
you place your own." 27 The jury at trial returned a verdict in favor of the plaintiff for only $ 11,000. 28 Nonetheless, the
argument by plaintiffls counsel regarding a set formula was found to be reversible error 2e because "there is and there can be no

fixed basis, table, standard, or mathematical rule which will serve as an accurate index and guide to the establishment of
damage awards for personal injuries." 30 The Court explained that although the verdict should not be disturbed where no
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prejudice exists, this rule favoring deference to the trial court's decision could not be applied where such a mathematical
formula was erroneously permitted. 31

There was a split of authority on whether such arguments should be permitted at trial when this case was presented to the
Court. 32 In fact, the dissenting opinion in Crum outlined the arguments both in favor of and in oppos¡tion to advancing such
arguments at trial. 33 The majority thought, however, that Ix825] the introduction of this argument may have improperly
prejudiced the jury's deliberations and thus found this to be reversible error. West Virginia has since remained steadfast in its
opposition to such arguments. s

2. The "Racehorse Analogy"

As surpr¡sing as it may be, drawing an analogy between the value of losing a racehorse and that of losing a loved one has been
a tactic employed in West Virginia on more than one occasion. in Roberts v. Stevens Clinic Hospital, 3s an action was brought
under West V¡roin¡a Code section 55-7-6 for the wrongful death of a twoand-a-half year old child resulting from medical
malpract¡ce. 36 Plaintiff's counsel argued that if a racehorse worth ten million dollars was killed through the defendant's
negligence, the measure of damages would be this very amount. 37 Pla¡ntiff's counsel also made other comparisons in ['(826]
seek¡ng an amount suffic¡ent to compensate the parents for their loss, including references to winning the lottery and to the vast
sums of money spent on the space program. 38 Notably, the jury awarded ten million dollars.

On appeal, the Court decided that the jury could have only concluded that ¡ts duty was to evaluate the deceased child's life and
apply a monetary value thereto.3e Although no objection was made by the defense, thus technically waiving the error, the Court
felt compelled to reduce the jury's award of ten million dollars to three million, concluding that the closing argument was not
entirely consistent with the wrongful death statute or the trial court's instructions. ao

While Roberts may have ultimately been decided on the fact that the arguments presented were not in accord with the
applicable statute, there is further evidence that a "racehorse analogy" is impermissible. In Rowe v. Slsters of the Pallot¡ne
Missionary Society, al the Court summarily skirted over the issue of the racehorse analogy, stating that the appellant's failure to
object at trial effectively waived the issue. 42 lustice Davis, however, dissented on this point, noting the record reflected that the
issue had been properly preserved. 43 The dissent went on to specifically c¡te Roberts, adding that the analogy presented here
"was expressly disapproved in Roberts." 44 Thus, it is clear that the use of such an analogy may be perilous and could constitute
reversible error if properly preserved and appealed.

3. Suggest¡ng a Verdict Amount for Non-Economic Damages

Sim¡lar to the preceding class of arguments, this class of argument also deals with suggesting an amount to the jury without
any reasonable basis for the amount suggested. The rule was most succinctly stated in Bennett v. 3 C Coal [*827] Co. ¿s

where the West Virginia Supreme Court of Appeals held, in part, that disclosure to the jury of the amount requested in the
complaint as compensation for non-economic damages would result in reversible error where the jury's verdict was obviously
influenced by the amount suggested. 46 The suit was brought over the disturbance of a family gravesite, allegedly brought about
by mining subsidence. 47 Pla¡ntiff's counsel requested that the jury return a verdict in the amount of $ 500,000 in punitive
damages on top of the init¡al $ 500,000 requested as compensatory damages because the defendant's acts were done
"intentionally, knowingly and willfully." 48 Defense counsel objected and requested that the jury not be advised of any particular
monetary amount. 4e The trial court overruled the object¡ons, finding the suggestion of such an amount not seriously prejudicial
or error per se. so

The Court, however, disagreed. sl Although disclosing to the jury the amount sued for may not always be reversible error, s2 the
better practice is to avoid mentioning such amounts. s3 The Bennett decision seems to indicate that the Court will review such
arguments on a case-by-case bas¡s, as ¡t listed four case-specific reasons why the suggestion of damages in this case amounted
to reversible error. 54 Specifically, the Court explained that this suggestion was prejudicial because: 1) the entire damage award
was predicated on the mental distress of the plaintiff; 2) the amount requested was mentioned in both the opening and closing
arguments; and 3) the jury was not instructed as to how to calculate compensatory or punitive damages. ss Most sign¡ficant,
however, was the fact that the jury was so obviously influenced by the suggestion from plaintiff's counsel. s6

The Court has clearly recognized that suggesting an amount to the jury should be avoided. However, the simple fact that such a
figure is suggested does not necessarily ensure that the verdict will be reversed on appeal, Th¡s [*828] logic was best
expressed when the Court explained that in "recognizing the proper function of the jury and, also, that damage awards in
personal injury actions are necessarily somewhat indeterminate in character and amount, this Court, while not approv¡ng
exposition of ad damnum clauses to the jury, does not reverse for this ¡mpropriety alone." s7 The Court has, however, caut¡oned
attorneys that "while the ¡mpropriety of such argument is not prejudicial per se, it cannot be disregarded in considering the
broader question of whether the verdict was excessive when compared with competent proof of damages." s8 Therefore, even if
the comment is not prejudicial in and of itself, such disclosure may contribute to reversal if the jury verdict ¡s not supported by
the evidence.

4. Arguments Related to a "Cap" on Damages

Counsel should also be wary of seeking the "cap amount" on damages as the "target" for the jury's award. In Foster v. Sakhai,
5s the trial coud ordered a new trial after plaintiffs counsel imperm¡ssibly requested that the cap on damages be the very
amount awarded by the jury. 60 Specifically, counsel stated that with regard to damages related to "loss of enjoyment of life,
mental anguish, and . . . fright. . . the Court has instructed that whatever those items you have, a million dollars is the total. It
cannot be above a million dollars, so that's the target." 61

On appeal, the issuance of a new trial was reversed, as the Court determined that allowing a new trial on this basis "would
produce 'manifest injustice."' 62 Not¡ng that "mistrials ¡n civil cases are generally regarded as the most drastic remedy and
should be reserved for the most grievous error," 53 the Court thought that the jury was adequately informed and understood
that the million dollar figure constituted the upper limit for any award, not â "target,'e+
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Even so, the Court explained that ¡t was "concerned that counsel's remarks could potentially be ¡nterpreted as a suggestion that

the million dollar figure was a floor," 6s Therefore, it is likely that, given the proper case and facts, Ix829] the Court would

find the suggestion of a statutory cap to be prejudicial error and reverse a jury verdict. Furthermore, the rationale of disallowing

this line of rèasoning would be very similar to the preceding class of arguments and could be justified thereon. It cannot be

argued that seeking to recover the "cap amount" and suggesting an amount for non-economic damages are so entirely different

thãt one constitutes prejudicial error while the other does not. Quite simply, the two are too similar to justify such a radical

d¡st¡nct¡on. Thus, counsél would be wise to be cautious in this area. Again, the argument must be based on some competent
proof of damages.

B. The Practical Effects Arguments

This class of argument asks jurors to consider the "practical effects" of their decision. In so doing, practitioners place before the

jury improper cãnsiderat¡onithat generally tend to remove the focus from the applicable law and evidence presented at trial to

êr'ot¡oñal,'personal, or technical cònsiderations. Because the Court has indicated that such m¡sguidance of the jury is

impermissible, the cautious attorney should avoid these arguments.

1. Arguing the Effects of Joint and Several Liability

Under the doctrine of joint and several liab¡l¡ty, "a plaintiff may elect to sue any or all of those responsible for his injuries and

collect his damages from whomever is able to pay, irrespective of their percentage of fault." 66 Expressing this fact to the jury,

however, is suspect at best.

In Lacy v. CSX Transportation, Inc., 67 plaintiff Lacy was a back-seat passenger in a vehicle driven by her daughter, Cacoe

Sullivan.68 During the event in question, Sullivan ran a stop sign, went around a lowered gate arm onto the railroad tracks, and

was struck by oné of the defendant's trains, which was traveling approximately fifty m¡les per hour.6e From Sullivan's view,

there were two locomotives traveling on the tracks at the same time, one mov¡ng faster than the other. 70 Plaintiffs' theory of

liability regarding CSX was that the iailroad was negligent in allowing both fast-moving and slow-moving trains to approach the

crossing in question simultaneously on its main-line tracks, 71 This, the plaintiffs maintained, caused the warning system to be

ineffective, ås local residents Ix83O] had become accustomed to prolonged waits based on slow-moving trains. 72

prior to trial, CSX proposed a jury instruction that sought to inform the jury of the effects ofjo¡nt and several liability, arguing

that the instruction *as neceslary for the jury to understand the potential results of the¡r verdict. 73 The trial court refused this

instruction but decided to allow counsel for the defense to "argue joint and several liability and 'point out the intrigue"" 74

plaintiffs'counsel objected and was overruled. 7s During closing arguments, defense counsel argued that the familial relationship

between those involved in the accident would prevent Lacy from seeking to collect from her daughter; therefore, any liabil¡ty

found on behalf of CSX would, ¡n essence, render the railroad totally responsible for the accident. 76 Despite this conjecture, the
jury determined that Sullivan was ninetyseven percent negl¡gent; CSX was one percent negligent; and, inexplicably, that Lacy

ãná Brooks, mere passengers in the car, were each also one percent negligent. 77

Desp¡te a split of authority on whether informing juries of the effects of joint and several liability is permissible, 78 the Court held

that Ix831]

it is generally an abuse of discretion for the trial court to instruct the jury or permit argument by counsel regarding the

op"rãtion of ihe doctrine of joint and several liability, where the purpose thereof is to communicate to the jury the potential

post-judgment effect of their ass¡gnment of fault. 7e

In so hold¡ng, the Court distingu¡shed the rule announced in Adkins v. Whitten, 80 which allows the trial court to instruct the jury

on the law of comparative negligence. 81

The Court concluded that such argument about potential postjudgment effects of a verdict is unwarranted, as "a defendant

cannot be permitted to argue against a finding of fault based upon misleading speculation about the possible ramifications of the

doctrine,s åpplication." "2 Furthermore, the argument at ¡ssue ignored the fact that CSX would have a right of comparative

contribution against Sullivan, even if it were called on to pay the entire verdict' 83

On appeal, CSX urged that even if this argument should have been disallowed, its admittance was harmless error because the

¡ury neveriheless fóund it one percent liaóle. eo However, because the Court was "left with grave doubts about the effect of such

årjument on the jury's findings in this case," it concluded that th¡s was not harmless error and d¡d warrant reversal. 8s

Thus, practitioners should refrain from arguing the effects of joint and several l¡ability in closing arguments' Even if the jury is

outwãidty unmoved by the merits of the argument, the Court is likely to conclude that this is reversible error. Furthermore, this

argumeni may be viewed and interpreted more broadly as a prohib¡tion against "misstatements of law," as it asks the jury to
prËOi.t o..rrr"nces following the judgment and account for considerations irrelevant to the merits of the case' Although most

iases involving "misstatemeìts oi law" occur in the criminal context, other jurisdictions have recognized that these are [*832]
improper duriñg closing argument. While counsel does have a right to explain the law, he or she has a duty to do so correctly' 86

2. Golden Rule Arguments

A ',golden rule" argument "suggests to jurors that they put themselves in the shoes of one of the pafties, and is impermissible

becãuse it encourages the jurors to decide the case on the basis of personal interest and bias rather than on the evidence''' 87

West Virginia adheies to this general rule, as this line of argument has been widely condemned as improper. 88 As usual, in

order to preserve this error for appeal, an objection is required. 8s

A common example of an argument found to be improper involves an attorney asking the jury members to place themselves in

the posit¡on of the plaintiff añd award the amount of damages that they themselves would find sufficient. s0 The rationale beh¡nd

disailowing such an argument is that "the function of the jury ¡s to dec¡de according to the ev¡dence, not according to how ¡ts

members-migfìt *isf' tã be treated." er The use of hypothetical examples in closing argument can also violate the golden rule. e2
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One should be clear, however, that to be deemed impermissible, the argument must center on financial responsib¡lity and

hypothetically request the jury to consider the amount they would wish to receive under similar circumstances' e3 That is to say,

it is not ¡mproper to requeit the jury members to use their own common, everyday experiences in order to judge the liability of
an [*g33j actor. so Thus, it is permiss¡ble to ask the jury to draw upon their own personal experiences and knowledge but

impermissible to ask them to do so directly. This creates a confusing, impractical, and rather poorly justified distinction' When

asking the jury members to consider their own experiences, is an attorney not simply indirectly requesting that the jury
*".6urr put ihemselves in the shoes of the victim? In practice, the outcome is not likely to differ based on the construction of
the questiän placed before the jury. It may, however, jeopardize a trial by subjecting ¡t to reversal based on this technicality'
Although a plaintiff's attorney may want the jury to sympathize with h¡s or her client, such requests for sympathy must not

cross this delicate l¡ne. Asking the jury to "do unto others" is simply not proper.

3. References to Insurance Coverage

Rule 411 of the West Virginia Rules of Evidence is a longstanding rule against referring to the insured status of a party at trial. es

This prohibition has been recognized in numerous opinions. e6 In Graham v. Wriston, eT the Court explained:

The jury should not be apprised in any way that the defendant is not insured against l¡ability, not only because such fact is

immãterial to any proper issue in the case, but also because of the tendency such fact may have to cause the jury out of
sympathy for the defendant to relieve him improperly from liability, or to return in favor of the plaintiff a verdict which is

inadequate in amount. eB

Fufthermore, if an attorney clearly implies that his or her client is insured, that too may const¡tute reversible error. ee In other

words, to constitute reueriibte erior, the suggestion of insurance coverage or the lack thereof need not be explicit; implicit

references are also prohibited.

Even so, the Court has recognized that where the word "insurance" is inadvertently mentioned at trial and not by design of the
plaintiff or his counsel, Ix834] this will not necessarily const¡tute reversible error. 1oo Furthermore, an attenuated connection

between a statement at tr¡al and the issue of insurance coverage will be insufficient for reversal. 1o1 As with most of the other

imperm¡ssible arguments, an objection is ordinarily required in order to preserve the issue for appeal. 1o2

Nevertheless, where one party introduces his or her financial status, the other party is free to rebut the assertion w¡th evidence

of insurance coverage that is contrary to the prior testimony. For example, in Wheeler v. Murphy, 1o3 the court held that the trial
court had abused its discretion by refusing to perm¡t evidence of the torfeasor's liability insurance to rebut the tortfeasor's
proffered evidence of meager finances. loa Thus, it appears that if a party voluntarily places the matter in dispute, the general

prohibition against evidence of insurance coverage is abrogated.

4. Arguments Calculated to Inflame

Another ¡mpermissible argument is one deemed "calculated to inflame." The general rule was stated in the seminal Crum case,
1o5 where the Court announced:

While great latitude is allowed argument of counsel, they should not be permitted to exc¡te and inflame the minds of the jury
aga¡nst one of the litigants, nor appeal to their passions and prejud¡ces, and if, when such an argument is made at the trial
cõurt is appealed to, it fails to take proper steps to correct its ill tendencies, and an exception is taken at the proper time, it is

good ground for reversing the judgment and setting aside the verdict' 1o5

[*935] In application, this appears to be an equitable rule designed to prevent the jury from deciding the case on something

other than neutral facts.

For example, in Peck v. Bez, to7 plaint¡ff's counsel told the jury during closing argument: "You get a fellow lthe defendant] like

that who has filched out eighty thousand dollars from the people over there [the plaintiffs].tr 1o8 Defense counsel then objected,

to which the trial court remarked to the jury, "Counsel i think possibly have more or less leeway in regard to things like that. I
do not believe that any statement would be misconstrued by the jury." loe On appeal, the Couft found these remarks were

clearly "designed to prejudice the jury" and reversed on this error. 11o Furtherr the Court noted that "the conduct of counsel was

improper anã tended toviolate the dignity and integrity of the trial court . . . and went beyond the scope of the issues which

were before the court and the jury," ru

Similarly, in Groves v. Compton, u2 the Court reversed, finding it error for defense counsel to state during closing argument

that additional parties were not in the lawsuit because they were friends of the plaintiff. r13 In so doing, the Court reiterated its

established rule that "it is improper for counsel to argue to the jury why a party has not been brought into the lawsuit or that an

absent party is solely responsible for the accident since the evidence surrounding such a party's liability has not been fully
developed."-1la Furthermore, the comment at issue was contrary to a prior stipulation agreed to by the defense. l1s

Ultimately, the trial court has discretion in determining when counsel's comments warrant a new trial, and it will not be reversed

absent an abuse of this discretion. 116 For example, in Mackey v. Irisari, 117 the Court concluded that although the remark "may

not have been appropriate," it d¡d not inflame or Ix836] prejudice "the jury to the extent which would mandate reversal"' 11"

Th¡s type of appeal seems best reserved for outrageous cases or used as a last resort.

Notably, a wide range of arguments exist that could fall under this category. Many such arguments are frequently encountered

in criminal law but could have a carryover application under the right circumstances. In this vein, other jurisdictions have ruled

that it is impermissible for an attorney to attack opposing counsel in closing, us to state personal opinions or beliefs as to ¡ssues

in the case, 12o or to question a witness's credibility by using inflammatory language. r21 The latter is representative of a
situation in which a lawyer may be engaged in a wholly permissible line of argument yet get reversed on appeal for being

"inflammatory" before the jury. Because of the potential for confusion and an ¡nability of attorneys to meaningfully edit their
arguments toexcise potentialiy "inflammatory" language, the Court should more concretely explain the strictures of th¡s
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prohibition. Without such revision, this imperm¡ssible argument appears to only provide a broad catch-all without any true
definition or any significant likelihood of cons¡stent results'

C. Legally Unsound Arguments

This class of arguments preys on the jury's ignorance of the legal process. There are many issues ¡ntentionally decided outside

the jury's presence, and it is impermissible for an attorney to breach this confidentiality. Any attempt to persuade the jury by
presenting arguments that have previously been ¡x9371 addressed by the court should be strictly avoided, as the introduction
of such arguments may only serve to confuse the merits of the case.

1. Arguing Facts Not in Evidence

Arguing outside of the evidence is the most common source of objection during closing argument. r22 rrThough wide latitude is

acðordèd counsel in arguments before a jury, such arguments may not be founded on facts not before the jury, or inferences
wh¡ch must arise from facts not before the jury." t,t The widely accepted rule, stated more succinctly, is that although attorneys
are afforded wide latitude, that latitude should have some logical nexus in deduct¡on or analogy to the evidence and facts' 124

Therefore, even in the context of closing arguments, counsel must be cautious to avoid making arguments based on facts not
reasonably placed before the jury. This rule is quite important; inferences to be drawn from the facts in a case have been

referred to as "the key to making an effect¡ve closing argument.tr 12s

In Gardner v. CSX Transportat¡on Company, 126 the defendant sought to reverse the trial court's ruling that had prevented the
defendant from arguing to the jury that it could infer that the plaintiff's conduct was intent¡onal, 127 At issue in the case was the
plaintiffs car, which had stalled on the defendant's railway cross¡ng and was hit by a train. 128 Counsel for the defense sought to
argue that the plaintiff had intentionally placed his car on the tracks because the vehicle may have had more value in this
demolished state than it did when it was operational. 12e Spec¡fically, the argument sought to be advanced by defense counsel

was that "the tragic 'coincidence' that this vehicle happened to stall directly astraddle these railroad tracks at the precise

moment a train was approaching is in and of itself cause to quest¡on the motive of plaintiff Belcher." 13o Counsel also ment¡oned
that the plaintiff had admitted filing and receiving a claim on the damaged automobile. 131 However, the Court found that the
trial [*838] court had not erred in prohibiting such an argument, finding that this line of reasoning was "not supported by any
facts presented to the jury." tt'

Simply put, "a jury will not be permitted to base its findings of fact upon conjecture or speculation.n 133 Thus, closing arguments
based'on facts or evidence not presented at trial or on unreasonable inferences may prove the basis for prejudicial error and

reversal on appeal. This argument is objectionable because the purpose of closing argument is to persuade the jury with the
evidence admìtted at trial. 134 Unsupported remarks amount to unsworn testimony that is not subjected to cross-exam¡nation,
an idea contrary to the West Virginia justice system.

2. Denial of Motion for Directed Verdict

It is highly ¡mproper for counsel to argue before the jury that the court denied opposing counsel's motion to d¡rect a verdict or
that thè court submitted the case to the jury after considering the losing party's motion. 135 In the absence of corrective action,
such a tactic is v¡ewed as highly prejudicial, thereby necess¡tat¡ng the issuance of a new trial. 135

In West Virginia, this rule was recognized in Arnoldt v. Ashland Oil 137 when the Court explained that "counsel is prohibited from

arguing to ã ¡ury that the couft has denied a party's motion for directed verdict or that the court submitted the case to the jury
aftãr cónsi¿ering and rejecting such a motion.t' 138 In this case, plaintiff's counsel, over the defendant's objection, essentially
revealed to the jury that the defense counsel had moved the court to d¡smiss the suit, which Judge Kaufman denied. 13e Thus,

reasoned plaintiff's counsel, "we've met the burden, at least for your consideration,n 14o Pla¡ntiff's counsel also made ment¡on of
the fact that none of the members of the jury were tra¡ned in the law or had exper¡ence as jurists. 141 This clear attempt to
appeal to the jury on the basis of the judge's expert opinion of the case was held to be reversible error. 142 [*839]

In general, it would be wise to refrain from informing the jury of a judge's rulings. The language in Arnoldt makes clear that the
Court looks quite disfavorably upon arguments suggesting the jury follow the "expert's" lead. This rule is sound, as it truly
seems unfair for an attorney to apprise the jury of a judge's ruling. Without legal training, the opportunity for misunderstanding
is great.

3. Argument Counter to In Limine Ruling

Although not limited only to closing arguments, an attorney's violation of the trial court's ruling on an in limine mot¡on may
serve ãs revers¡ble error. The Court in Honaker v. Mahon 143 stated as much when it ruled that "a deliberate and intentional
violation of a trial court's ruling on a motion in limine, and thereby the intentional introduction of prejudicial evidence into a tr¡al,
is a ground tor reversing a jury's verdict." 1€ Furthermore, the Court stated such a violation may constitute plain error, thus
alleviating the necessity for objection on the matter to preserve the issue on appeal. 14s

However, the trial court's decision will, nonetheless, be afforded significant deference and will only be reversed if counsel's
remarks are "reasonably calculated to cause, and probably did cause" the jury to enter an ¡mproper judgment in the case. 146

Additionally, counsel for either the plaintiff or defendant would be well advised not to violate such a ruling' In addition to
potentially jeopardizing the outcome of the case at hand, the West Virginia Supreme Court of Appeals has reminded trial couds

that a party who violates a motion in limine is subject to all legally available sanctions, including contempt. 147

There is a split of authority in federal and state courts on whether a motion in limine preserves an error for appeal or whether

further objection is necess¡tated, 148 However, ¡n Wimer v. Hinkle, 14e the West Virginia Supreme Court Ix84O] concluded that
an objectiòn is not ordinarily necessary. lso Even so, if there is a "significant change in the bas¡s for admitting the ev¡dence," an

objec[ion may be required. 1s1 As a practical consideration, it may be wise to object again at trial so as to avo¡d the possibility

tnãt tfre Court would find "significantly changed c¡rcumstances" and refuse to hear the argument on appeal'
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overall, it appears this rule is sound. An argument counter to an in limine ruling ult¡mately constitutes arguing facts not in

evidence. Further, even if counsel disagreeã with the judge's pretrial ruling, it seems best to argue that point on appeal, if

necessary, rather than compound the problem'

IV. Conclusion

Overall, impermissible arguments in West Virginia offer the Court an invitation to engage ¡n line-drawing. Where the Court feels

the case has been decideá justly, it need only cite the "considerable discretion" afforded the trial court or note that the

argument at issue was notl'su#iåienily prejudic¡al" to warrant a new trial. However, where the Court wishes to reverse the

reõult reached below, it will not hesitaie in finding an argument "speculat¡ve," "inflammatory," or "prejudicial." Thus, it becomes

difficult to predict with any degree of certainty wñether ihe Court will find a particular argument to be reversible; this area of

the law wili most definitely be-decided on a case-by-case bas¡s. Nevertheless, it may be w¡se to add an appellate argument

based upon the opposition's closing on the chance that the Court may find that a particular set of facts and circumstances tends

to produce "manifest ¡njustlce."

practitioners should be aware that many of the cases that include an appeal concerning the substance of summation address the

issue in no more than a few sentences with little to no analysis. 1s2 Thus, many of the outrageous antics that one may expect to

find addressed by the Court are likely dealt with at the trial court level and elicit no discussion on appeal. In any event, it would

be [*g41] most nelpfut if the couri would engage in a more thorough analysis of these issues when presented. Absent such

anafysis, it simply appears that the Court acts as an ult¡mate fact-finder'

Legal Topics:

For related research and practice materials, see the following legal topics:

> AÞoeals > Revers¡ble Errors > rvi¿ence fcii

Torts>Damaoes>ComDensatoryDamaoes>Pain&sufferino>Emg!¡onal&MentalD¡stress>GeneralOveru¡ew
Torts > Damaoes > Pun¡tive Damaoes > Conduct Suoportinq Awards çl

FOOTNOTES:

{'tr

Sn1 Gary D. Fox, Objectionable Closing Argument: Cases and Solutions, Fla. 8.J., Dec. 1996, at 43'

Tn2 Valerie p. Hans & Krista A. Sweigart, Jurors' views of civil Lawyers: Implications for Courtroom communication, 68 Ind.

L.J. 1297, 1303 (1993).

!Fn3 H. Mitchell Caldwell et al., The Art and Architecture of Closing Argument, 76 Tul. L. Rev. 961, 965 (2002).

Tn4 Yuncke v. Welker, 36 S.E.2d 410 (W' Va. 1945).

ln5 Syl. Pt. 1, Maples v. W. Va' Dep'tCommerce,475 S.E.2d 410 (W' Va' 1996)'

a*n6 Id,

+-n7 See, e.g., Bovd v. French, 147 F.3d 319,328-29 (4th Cir' 1998)'

+*nB Rowe v. Sisters of the Pallotine Missionarv Soc'v, 560 S.E.2d 491. 502 (Davis, J', dissenting)'

-dn9 See W. Va. Trial Ct. R. 23.04(b). In pertinent part, the rule provides:

counsel may refer to the instructions to jur¡es in their argument, but may not argue against the correctness of any instruction.

The court ¡n its discretion may reread one or more of thsinstructions. Counsel may not comment upon any evidence ruled out,

nor misquote the evidence, nôr make statements of fact dehors the record, nor contend before the jury for any theory of the

case that has been overruled. Counsel shall not be interrupted in argument by oppos¡ng counsel, except as may be necessary to

bring to the court's attention objection to any statement to the jury made by opposing counsel and to obtain a ruling on such

objection. No port¡on of a lawbook shall be read to the jury by counsel'

rd.

Tn10 See, e.g., Roberts v. Stevens Clinic HosÞ.. 345 S.E.2d 791. 798-99 (W. Va. 1986) (reducing a jury award from ten million

to three million dollars despite defense counsel's failure to object at trial).

Tn11see, e.g., Honaker v. Mahon, 552 S.E.2d 788, 795 (w. va. 2001), This practice differs from that found in other states in

which there ¡i a ¡r¡ght-l¡¡e rule that if there is no object¡on, the error is waived. See, e.9., Copeland v' Citv of Yuma' 772 P'2d

1160. 1162-63 (Arit. Ct. App. 19891; Kempnerv. S¿hulte. BB5 S.W.2d-892.-894 (Ark. 1994); Reoo Co. v' McKown-Katv.801
ountv. +ZO S.e.Zd Z2+. 730 (Ga. Ct. Aop. 1996); Johnson v. Emerson' 647

p2d g06, 811 (Idaho ct ApÞlgB2xfinding thãt ob¡ection to improper closing argument is timely ¡f made before case is
(finding that improper closing argument was

not available as basis for reversrng ildgment wheie counsel for the party seeking relief did not object, request a curative

instruction, or move for a mistrial ¡ãseã on such improper argument); Cooper v' United S' Assurance Co., 718 So' 2d 1029,

1037-39 (La. Ct. ApÞ. 1998)'

4nL2W. Va. R, Evid. 103(d).
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ïn13 As previously noted, however, this "great unwillingness" may ultimately depend on the underly¡ng merits of the case,

rather than a technical objection requirement, as this somewhat amorphous area of the law is subject to judicial activism' See

Roberts. 345 S,E.2d at 798-99.

Tn14 Syl. pt. 7, State v. Miller,459 s.E.2d 114 (W. Va, 1996). This doctrine has equal application in civil cases' E'9., Honaker,

S52S.E.2d atigs (applying this same test in a dispute arising from an automobile accident).

ln15 See, e.9., I acv v. CSX TransD.. Inc.. 520 S.E.2d 418, 427 (W. V¡. 199Ð=

r¡-n16 Dawson v. Casev 364 S.E.2d 43,47 (W. Va. 1987).

Sn17 Lioscomb v. Tucker Countv Comm'n, 527 S.E'2d 171. 174 (W. Va. 1999)'

ù-n1B Rollvson v. lordan, 518 S'E.2d 372,383 (W. Va' 1999).

?n19 122 S.E.2d 18 (W. Va. 1961).

Sn20 Id. at 20, Syl. Pt. 5.

ïn21 Id. at 23.

în22 Id. (noting that, although the argument was both timely and sufficiently objected to by defense counsel, the trial court

allowed this line of argument).

Tn23 Id. at 20-21.

4n24 ld. at22-23.

in25 Id.

+n2b ld.

*in27 id. at22.

?n2B id. at 20. It should be pointed out, however, that the effect of contributory negl¡gence was also at issue in the case, so

the jury award may have been reduced proportionately. Id.

"4n29 Id. at 27.

Tn30 id. at 24.

4n3L Id. at 23-24.

în32 See, e.g., Olsen v. Preferred Risk Mut. Ins. Co., 354 P.2d 575 (Utah 1960)'

Tn33 Crum, 122 S.E.2d at 31-33 (Haymond, Pres., dissenting).

The reasons . . . in opposition to such argument are rn substance: (1) That there is no evidentiary basis for converting pain and

suffering ¡nto monetary terms; (2) that it is improper for counsel to suggest a total amount for pain and suffering, and therefore

wrong tó suggest per ó¡em a¡¡ornts; (3) that to do so amounts to the attorney giv¡ng testimony and expressing opin¡ons and

conclusions on matters not disclosed by the evidence; (4) that juries frequently are misled by such argument to make excess¡ve

awards and that admon¡tions of the court that the jury should not consider such argument as evidence do not erase all their

óreju¿ìc¡al effect; and (5) that after such argument a defendant is prejudiced by being placed in the position of attempting to

rebut an argument wh¡ch is not based on the evidence, that if he does not answer in k¡nd the argument of counsel for the

pla¡ntiff he ãuffers from its effect on the jury, and that if he so answer he impliedly approves that type of argument in evaluating

a monetary recovery for pain and suffering as an element of damages'

Id. at 32-33 (Haymond, Pres., dissenting).

The reasons stated in the same opinion in favor of such argument are in substance: (1) That it is necessary that the jury be

gridu¿ ¡y some reasonable and practical conslderations; (2) that a trler of facts should not be requ¡red to determine the matter

in the abstract or to do so by a blind guess; (3) that the absence of a yardstick at least makes questionable the contention that

the suggest¡on of a monetary amounimisleads the jury; (4) that the argument that the evidence fails to provide a foundation

for peiã¡em suggestion is unconvincing because the jury must, by that or some other process of reasoning, est¡mate and allow

u piope. amount fo. pain and suffering or other like element of damages; (5) that the suggestion by council that the evidence

as to'pain and suffering just¡fies allowãnce of a certain amount, in total or per d¡em figures, does no more than present one

method of reasoning which the trier of facts may employ to aid him in making a reasonable and sane estimate; (6) that such

per diem argumentìs not evidence and is used only as an illustration and suggestion; (7) that the asserted danger of such

suggestion 6eing mistaken for evidence is an exaggeration, and that such danger, if present, can be dispelled by an instruction

oy"tÉe court; un-o (g) that when counsel for one side has made such argument opposing counsel is equally free to suggest his

own amounts as inferred by him from the evidence relating to the condition for which damages are sought'

Id. at 33 (Haymond, Pres., dissent¡ng) (citing Ratner v. Arrinoton, 111 So. 2d 82 (Fla. Dist. Ct. ApÞ' 1959))'

'+-n34 See, e.g., Foster v. Sakhai. 559 S.E.2d 53, 67 (W. Va. 2001); Hewett v. Frve. 401 S'E'2d 222, 225-26 (W. Va. 1990).
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+-n35 345 S.E.2d 791 (W. Va. 1986).

ï-n36 Id. at 793.

1õn37 Id. at 799,

:in38 Id. In total, it seems that counsel presented several different situations that involved great sums of money in order to
impress upon the jury that a multi-million dollar verdict may not be out of line with the parents'actual loss.

Çn39 id.

-+-n40 Id. at 798-99.

:$n41 560 5.8.2d497 (W. Va.2001)

?n42 Id. at 501 n.6.

Sn43 Id. at 501. (Davis, 1., concurring in part, dissenting in part). Justice Davis went to great lengths to spell out exactly how

tne oqection naA'been made, the ruliñg of the trial court, and how the objection was w¡thin the requ¡rements of Rule 23.04(b).
Id. at !02-03 (Davis, J., concurring in part, dissenting in part). This situat¡on is indicat¡ve of a practitioner's difficulty in knowing

eroctfv *f'-ot ¡s required and whatls sufficient for preservation. Thus, as a pract¡cal matter, lawyers should strive for clarity and

thoroughness in order to avoid meeting the same fate as the appellants in Rowe.

Tn44 Id. at 502.

4n45 379 S,E.2d 3BB (W. Va. 1989).

Tn46 Id. at 397.

Tn47 Id. at 390.

?n4g Id. at 395. This argument was presented by plaintiff's counsel in both his opening statement and closing argument'

Tn49 Id.

Fn50 Id. at n.7.

rln51 Id. at397.

ln52 See Jordan v. Bero, 210 S.E'2d 618.619 (W' Va' 1974).

ln53 Id.

Tn54 Bennett, 379 S.E.2d at 397.

în55 Id.

Tn56 Id.

Tn57 Jordan, 210 S.E.2d at 629; see, e.g., Ferouson v. R.E. Ball & Co., 173 S.E.2d 83 (W' Va' 1920); Peck v. Bez' 40 S.E.2d 1

(W. Vaffidman Stores. Inc., 154 S.E. 769 (w. Va. t930); Loonev v. Norfolk & W. Rv. co'. 135 S'E' 262

fW. va. fg26l; Keathlev v. Chesapeake & Ohio Rv. Co.. 102 S.E. 244 (W. Va. 1919)'

Tn5B Abdulla v. Pittsburqh & Weirton Bus Co., 213 S.E.2d 810, 823 (W. Va' 1975)'

n59 559 S.E.2d 53 (W. Va. 2001).

ln60 Id. at 65.

în61 Id. (emphasis added).

ln62 id. at 66.

Fn63 Id. at 65-66 (citing Pasquale v. ohio Power co.,418 S.E.2d 738, 742 (W. Va. 1992)).

än64 Id. at 66.

'õn65 Id.

:fn66 Sitzes v. Anchor Motor Freioht, Inc', 289 S'E'2d 679.684 (W. Va. 1982).

ïn67 520 S.E.2d 418 (W. Va. 1999).

fn6g Id. at 423. The other passengers ¡n the car were Richard Brooks (Sullivan's fiancee) and the couple's infant son, who sat

in the back with Ms. LacY. Id.
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iFn69 Id.

'õn70 Id. at 423-24.

'õn7I Id. at 424.

:ín72 ld. plaintiffs alleged that CSX'S flawed warning system "resulted in the activation of the cross¡ng's flashing lights and gate

arms when no trains were in hazardous proximity." Id. Apparently, plaintiffs attempted to justify Sullivan's actions by asserting

that in lieu of waiting an inordinate amount of time for the cross¡ng's gate arms to go up, her evas¡ve maneuvers were

reasonable due to previous encounters with slow moving trains.

-+-n73 Id. at 426. The requested instruction stated: "You are instructed that West Virg¡n¡a recognizes the principle of law known

asioint an-d several l¡ab¡iity, which provides that any party aga¡nst whom a finding of negligence is made can be held

responsible for the entire verdict'" Id' at 426 n.9.

4n74 Id. at 426.

Bn75 Id. Objections were made both prior to trial and then again immediately before closing arguments. Id.

Tn76Id. at 427.In pert¡nent part, counsel argued, "This is not a case where we have two plaintiffs suing two defendants. This

is a case in which the family is try¡ng to get money from the railroad. Tanya Lacy doesn't want anything from her daughter"'Id.
The attorney continued, explaining tiat ã finoing that cSX was even one percent negligent would mean that the plaintiffs could

collect the entÍre damage award from the defendant' Id. Thus, counsel warned:

So when you go back into that jury room and fill out this verdict form, any finding on the part of CSX, 1 percent, 10 percent, 50

percent, iOO õercent, it's the sáme thing. One percent is, in essence, telling CSX, you are completely and totally responsible for

ih¡s accident. So you have two choices . . , , you can find this accident was solely Cacoe Sullivan's fault, or solely CSX'S fault,
because any split and they're going to come looking for us.

Id.

4n77 Id. at 426.

Tn78 Compare Kaeo v. Davis, 719 P.2d 387, 396 (Haw. 1986); Luna v. Shockey Sheet Metal & Weldino Co" 743 P'2d 61' 64-65
(Idaho 1987); Decelles vJtate ex rel. Deo't of Hiohwavs, 795 P.2d +t9, 421 (tvtont. t990) (permitting attorneys to inform

j,nes"bo,tloi@aSjUriesarethenlikelytobemoreconScient¡ousaboUtaSs¡gningresponSibilityto
ãefendants), with cehres v. C¡tv of Phoenix, 753 P.2d 174, 176-77 (Ariz Ct. App. 1987); Fernande!'s v. Marks Constr' of S.C.,

lnc.. +gg S,Ê.ZO S09. 510-11 (S.C. . fggel; Dranzo v. Winterhalter, 577 A.2d 1349. 1356 (Pa' Super, Ct. 1990)

@tionofjointandseveralliab¡lityisirreleVanttothejury'sfact-findingpurpose).
Tn79 Lacv. 520 S.E,2d at 431.

?ngo Adkins v. whitten, 297 S.E.2d 881 (W. Va. 1982) (allowing circuit courts to instruct the jury on effects of comparative

negligence).

TnBl Lacv.520 S.E.2d at42.9-

FnB2 Id. at 431.

TnB3 Id. at 430 (citing Syl. pt. 3, Haynes v. City of N¡tro, 240 S.E.2d 544 (W. Va. 1977) ("One joint tortfeasor is entitled to
contribution from another jo¡nt tortfeasor, except where the act is malum in se.")).

SnB4 Id. at 431.

ïn85 Id. at 432.

Tn86 Michael l. Ahlen, The Need for Closing Argument Guidelines in Jury Trials, 70 N.D. L' Rev. 95, 105 (1994) (noting that, in

closing argument, the lawyer may not misstate the law).

ringT Craig Lee Montz, Why Lawyers Continue to cross the Line ¡n closing Argument: An Examination of Federal and State

Cases, 28 Ohio N.U. L. Rev. 67. 102 (2001).

TnBB See Etlison v. Wood & Bush Co.. 170 S.E.2d 321, 327 (W. Va. 1969) (citing Keathlev v. Chesaoeake & Ohio Rv. Co.. 102

Tn89 Landers v. Ohio River R.R. Co., 33 S.E. 296, 300 (W. Va. 1899) ("It should be made to appe.ar that the accused

r"oresffio the iurv to d¡sreoard the unauthorized statements of the counsel."ì (quotino svl'
Pr ? Yônnd v. State. 19 Tex. Aoo. 536 (1885)).

Fn90 See, e.g., Keathlev, 102 S.E. at 249. The argument in Keathley was: "You gentlemen of the jury, put yourselves in the

place of ttre pta¡r¡tn. ln est¡rnat¡ng damages, take into consideration what amount, under such circumstances, would

tompensate you if you were a young man in the bloom of health, with your wife, about to start on the sea of life." Id.

ïn91 P. Lorillard Co. v. Clav, 104 S'E' 384. 390 (Va' 1920).

",Sn92 Montz, supra note 87, at 104.
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ln93 See Steven Lubet, Modern Trial Advocacy: Analysis and Practice 501 (2d ed. 1997) (finding it is improper to ask the jury
to put ¡tself in the shoes of any of the parties, since this is a direct appeal to the juror's emotions)'

1dn94 Montz, supra note 87, at 105.

+-n95 W. Va. R. Evid.411.

b-n96 See Bradfield v. Bd. of Educ.. 36 S.E.2d 512, 516 (W. Va. 1945); Lvnch v. Alderton. 20 S.E'2d 657. 659 (W' Va' 19421;

Flem¡no v. l; Atkins v. Baftlett. 1.32 S.E. 885. BB7 (W. Va. 19261; W¡lkins v. Schwartz,

ffi. fgZOl; Moorefield v. Lewis, 123 S.E. 564.565 (W. Va. 1924).

?n97 120 S.E.2d 713 (W. Va. 1961).

fn98 Id. at 718.

Tn99 Kaiser v. Henslev. 318 S.E.2d 598. 601 (W. Va. 1983).

în100 Adkins v. Smith, 98 S.E.Zd 712, 776 (W ' va' L957\'

?n101 pack v. Van Meter, 354 S.E.2d 581, 589 (W. Va. 1986). Here, plaintiffls counsel remarked, referring to the collective

¡ntelt¡ge@therhandsingoodhands.''Id.at5B9n.13.Thetr¡alcourtfoundthiStobea
reference to Allstate Insurance's slogan, "Yôu're in good hands with Allstate," and ordered a new trial. Id' at 589' on appeal, the

Court found this reference to be too attenuated to warrant a new trial. Id.

Tn102 Id.; see also Johnson v. Dep't. of Motor Vehicles, 318 S.E.2d 616 (W, Va. 1984); Smith v. Hollowav Constr. Co'. 289

S.E.2d 230 (W. Va. 1982); Loarv' Massev,261 S.E.2d 83 (W. Va. 1979)'

?n103 452 S.E.2d 416 (W. Va. 1994).

Sn104 Id. at 425.

Tn105 Crum v. Ward, 722 S.E.2d 18 (W.11!--196f-L

Tn106 Id. at 26 (quoting 2 M.1., Argument and Conduct of Counsel g 17).

Tn107 Peck v. Bez. 40 S.E.2d 1 (W. Va. 1946L

1n108 Id. at 10.

Tn109 Id.

Tn110 Id.

Tn111 Id. at 10-11.

ï-n112 280 S.E.2d 708 (W. Va. 1981).

în113 Id. at 712.

-Sn114 Id. (citing G¡lbert v. Gulf Oil Corp.. 175 F.2d 705 (4th Cir. 1949)); see also Citv of Wheelino v. John F. Casev Co., 74

r.z¿ zg+ (itn cú,md er ûlt. npp. ct. rgeol; Mulvev v. Ill. Bell rel. co', 294 N.E.2d 689 (Ill'
cterizedasaseparatecategory,andsomejUrisd¡ctionSrecognizeitaSSuch'

See, e.g., Bourette v. Dresserlndus. Inc" 481 A'2d 170 (Me. 1984).

Fn115 Peck, 280 S.E.2d at 712.

Tn116 Bd. of Educ. v. zando. Martin & Milstead. Inc., 390 s.E.2d 796, 811 (W. Va. 1990).

TntIT 445 S.Ê.2d 742 (W. Va. 7994\.

Tn118 Id. at 752. The comment at issue was in reference to a cap on damages and was that

the Leg¡slature did say that for that port¡on fthe noneconomic loss], ¡t cannot exceed one million dollars. And that's a shame

that hãppened recentÍy, because if ever there was a case that called out for a verdict of several million dollars, this is it. And it

makes me sad that that happened right before this case.

Id.; see also Sk¡bo v. Shamrock Co., 504 S.E.2d 188 (W. Va. 1998); C.W. Dev.. Inc' v' Structu.rgs, Inc'.408 S.E'2d 41 (W' Va.

igérl;parsoffi.r'2d66e(w.va't99rl(arguingthattheplaintiff'sonlymeansofrecoverywas
trlrou-gr'eldinsufficienttowarrantaneWtrialwherethecourtpreVentedfurther
comment and where there was no ment¡on of workers' compensation benefits).

'{n119 See Montz, supra note 87, at 105-06. Specifically, the Supreme Court of Ohio has held that accusing the oppos¡tion of

engaging in "half-truti-rs," "untruths," "threatenìng witnesses," and referring to an adversarial witness as a "second-class expert"

coñstitu[e¿ reversible eiror in a med¡cal malpractice action. See Pesek v. Univ. Neurolooist's Ass'n Inc" 721 N.E.2d 1011 (ohio

2000).
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-{n120 See State v. Stephens, 525 S.E.2d 301, 306 (W. Va. 1999) (reversing conviction where trial court denied defendant's

motion for m¡str¡al aftei prosecutor suggested to the jury that defense counsel believed the defendant was guilty). For

application in civil cases, see, for example, Deiesus v. Flick, 7 P.3d 459 (Nev. 2000). See also Lubet, supra note 93, at 496

(quoting Model Rules of Profl Conduct R. 3.4(e)).

'dn121 Montz supra note 87, at ll4.

Tn122 Id. at 102.

çnt23 Jenrett v. Sm¡tn. ¡15 S.E.2d 583, 591 (W, Va. 1983) (quotinq Svl. Pt. 3. Crum v. Ward. 122 S.E.2d 18. 19 (W. Va.

196 1 )).

:in124 E,g., Wriqht & Ford Millworks v, Lono,412 So. 2d 892, 893 (Fla. D¡st. Ct. App. 1982),

Tnt25 Montz, supra note 87, at 96 (quoting James H. Seckinger, Closing Argument, 19 Am, I' Trial Advoc. 51 (1995)).

Sn126 498 S.E.2d 473 (W. Va. 1997).

in127 Id. at 485.

Tn128 See id.

ïn129 Id.

ïn130 Id.

Tn131 Id.

Tn132 Id.

Tn133 Syl. pt. 1, Oates v. Cont'l Ins. Co., 72 5.8.2d 886, 887 (W. Va. 1973); see also Adams v. Soaracio' 196 S'E.2d 647. 652
(W. Va. 1973).

Tn134 See Lubet, supra note 93, at 496.

Tn135 See p.A. Agabin, Annotat¡on, Propriety and Prejudicial Effect of Counsel's Argument or Comment as to Trial Judge's

Refusal to Direct Verdict Against Him, 10 A'L.R.3d 1330. 1332 (1966).

Tn136 See id. at 1335.

4n137 4L2 S.E.2d 795 (W. Va. 1991).

Tn138 Id. at 809 (c¡ting Agabin, supra note 135, at 1332).

"f-n139 id. at 810.

Tn140 Id.

ïn141 Id. at 809.

Tnt42 ld. at B 10.

ïn143 552 S.E.2d 7BB (W. Va. 2001).

TnI44 Id. at 796.

Sn145 Id. at 795. The Court went on to list the necessary elements in order to constitute plain error, including the existence of
"(f) an error; (Ð that is plain; (3) that affects substantial rights; and (4) seriously affects the fairness, integrity, or public

reputat¡on of the judicial proceedings." Id.

ïn146 Foster v. Sakhai. 559 S.E.2d 53. 67 (W. Va' 2001)'

ïn147 Honaker. 552 S.E.2d at 797 n.8. Plaintiff's counsel apparently sought to alert the Court of a grow¡ng trend by defense

counsel to interject pre¡udicial remarks in clos¡ng arguments in order to get "a losing case" thrown out at pla¡ntiff's expense' Id.

Sn148 Compare Rojas v. Richardson.703 F,2d 186 (5th Cir. 1983) reh'g granted and vacated by 713 F.2d 116 (1983) (stating

mot¡on in limine does not preserve error for appeal); Northwestern Flvers, Inc. v. Olson Bro' Mfo. Co" 679 F'2d 1264 (Bth Cir.

1982); Collins v. Wavne Corp..621 F.2d 777 (5th Cir. 19801; United States v. Helina, 549 F.2d 713 (9th Cir' 1977); People v'
5ten"-a.t. fe9 Cal. Rpt.lal ict. npp. r9e¡l; Douolas v. Lombardino, 693 P.2d 1138 (Kan. 1985); Maricle v' Spiefel, 329

@it¡e, +zr N¡.r.2d 50¡ (oh¡o ct. Rop. rge+l: Zehner v. Post oak oil co.. 640 P'2d 991 (okla'

õt. Rõp. rgell; Daitevt. Wheat, OSr S.W.ZA Z+Z fiex. Rpp. rge+); State v. Leslev. 672 P.2d 79 (Utah 1983), with Am. Home

Rsãuñice Co. v. Sunshine Suoermàrt<et, Inc.. ZS¡ f.Zd :Zf (:¿ C¡r. fggsl (motion in limine preserves error for appeal);

ffi o¡r r.zo o+g (gtn c¡r. rgaol; Reves v. rqo. Pac. R.R. co.. 589 F.2d 791 (5th cir' 1979); united

ffiã esg (o.c. c¡r. rgzzl; Loof v. sanders. 686 P,2d 1205 (Alaska 1984); state v' Luian. 666 P.2d 71

ffison Motor Co. v. Dan¡el. 260 S.E.2d 20 (ca. 1979); State v. Foster. 674 P.2d 587 (Or. 1983); State v'
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Kellv. 685 P.2d 564 (Wash. 1984).

õn149 379 S.E.2d 383 (W. Va. 1989).

ïn150 Id. at 386.

'dn151 Id.

Sn152 See, e.g., Given v. Field.484 S.E.2d 647.652 (W. Va. 1997); Perdomo v. Stevens,476 S.E.2d 223. 225 n.5 (W. Va,
1996).
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